PART ll: WHAT HAPPENS IN A
FELONY CASE?

There are two categories of crimes: felonies and misdemean-
ors, Afelony is an offense punishable by imprisonment exceed-
ing one year. Felonies are the more serious of the two types of
crimes. The prosecutors and the courts handie felony cases
differently from misdemeanor cases (cases with possible san-
tences of less than cne year).

This part ofthe handbookis intended to explainthe way afelony
case moves through the court system. Each step is explained
in the sections below. WITNESSES ARE NOT NEEDED AT
EVERY STEP IN THE PROCESS. Most witnesses are asked
to come to court only for a preliminary hearing, a grand jury
hearing, a witness conference, and the trial.

1. INITIATING CHARGES BY COMPLAINTS . ..

Most felony cases begin when a law enforcement cfficer files a
criminal complaint before a Magistrate. The complaint is a
statement under cath, of facts sufficient to support probable
cause to believe that an offense against the laws of the State of
West Virginia has been committed by a defendant. If the
Magistrate accepts the complaint, a summons or arrest warrant
will be issued for the defendant. Sometimes the defendant may
have been arrested without a warrant, in which case the
defendant is presented to the Magistrate at the time the
complaint if filed. Victims and witnesses of offenses may be
interviewed by a law enforcement officer prior to the filing of this
complaint. In those situations the law enforcement officer will
reportthe statements of the victim or witness to the Prosecuting
Attorney's office. Sometimes the Prosecuting Attorney may
wish {0 interview the witness in person.
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2. THE INITIAL APPEARANCE . . . ARRAIGNMENT

This is the defendant's first hearing after arrest. It takes place
before a Magistrate, usually the same day the defendant is
arrested. Witnesses are not needed for testimony at this
hearing. The defendant is told his or her rights and the charges
are explained, and the necessity for a count appointed attorney
is considered. The Court setsthe conditions of release on “bail".

Many defendants charged with a felony are released atthe end
of this hearing after either posting money io guarantee their
return for trial and other heanngs, or by being released on
conditions with include their promise to return for future hear-
ings or the trial. Those conditions may include the requirement
that they must not personally contact withesses in their case.

Victims or witnesses have the right io be free of harassment or
intimicdlation by the defendant or others. If you are being ha-
rassed or intimidated by the defendant, cail the Prosecuting
Attorney's office, orthe police agency conducting the investiga-
tion.

3. PRELIMINARY HEARING . . .

The purpose of a preliminary hearing is o determine whether
there is enough evidence for the Magistrate to believe that the
defendant has probably committed the crime charged. At this
hearing the Prosecutor dogs not have to prove that the defen-
dant is guilty, but nevertheless must present sufficient evidenca
to show that thers is good reason (prebable cause) to proceed
with the charges against the defendant. The date for this
hearing is usually set within 10 days of the defendant's arrest.

Sometimas the law enforcement officer alone can give suffi-
cient evidance to support a finding of probable cause, but
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occasionally witnesses may be subpoenaed 1o testify. If you
receive a subpoena you should immediately call the Prosecut-
ing Attorney's Office and ask to speak with the attorney for the
State's case.

Ifthe Magistrate decides that probable cause was not shown by
the evidence, the charge is dismissed at this stage. However,
if further investigation produces more evidence, the charge
may be presented to the next Grand Jury.

4. GRAND JURY HEARINGS. . .

A Grand Jury is a group of sixteen (16) citizens from within the
county who meet to examine the evidence against people who
may be charged with a crime. Their work is done in complete
secrecy. Only the Prosecuting Attorney or an Assistant, and a
stenographer meet with the Grand Jury — plus those witnesses
that are subpoenaed to give evidence.

Althougha GrandJury hearingis notatrial, itis a serious matter.
Witnesses testify under oath, and the testimony is recorded. It
is important to review carefully what you remember about the
crime befare you testify before the Grand Jury. Obviously, you
must tell the truth as you recali it. Before testifying, you will
probably meet with an attorney from the Prosecutor's Office
who will help prepare for your Grand Jury appearance.

After hearing the evidence presented by the Prosecutor, the
Grand Jury will decide whether the case should proceedto trial.
If tha Grand Jury believes the case should proceed to trial, an
“indictment” is returned. If the grand jury finds that the case
should not be prosecuted, they will return a “no true bill" which
signals the end of the case.
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Not every witness in a serious crime is called to testity before
the Grand Jury. Sometimes the Grand Jury will issue indict-
ments on the basis of an officer's testimony alone. If you are
called to testify, the Prosecuting Attorney's Office should be
able to give you an approximate time when your testimony will
be heard. Unfortunatsly, it is not always possible to precisely
schedule testimony. Your appearance may involve some wait-
ing, so we recommend that you bring reading material along
with you.

5. ARRAIGNMENT ON THE INDICTMENT . ..

In the arraignment hearing, the charges which are containedin
the indictment are read to the defendant by the Judge. The
conditions of bail are reviewed. Occasionally, a defendant who
has not been in jail prior to indictment will have the bail
conditions changed. Witnesses are not called at this hearing.
Shortly after the hearing, a date is set for the trial of the case.

6. HEARINGS ON MOTIONS . ..

Before tha date of the trial the Count may hear “motions” made
by the defendant or by the State. These may include motions to
suppress evidence, to compeldiscovery, ortaresolve any other
legal quastions incident to trial. In most cases witnesses are not
needed atthese hearings. Ifyou are needed at this hearing, you
will receive notice from the Prosecuting Attomey's office.

7. THE WITNESS CONFERENCE . ..

At some time bsfore the trial date, the Prosecutor, or Assistant
Prosecuting Attorney in charge of your case, will send you
notice of the trial date. This notice may be written or by
telephone. If you have received a written notice, please callthe
Prosecuting Attorney's offica immediately to let them know that
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you have received it and to schedule a date for the conferance
that is convenient to you.

The purpose of this witness conference is to review the ovi-
dence you will be testifying about, with the attorney who will be
trying the case.

8. TRIAL ...

In many felony cases, the only contact witnesses have with the
Prosecutor comes at the witness conference and at the trial.
Normally, when the trial date has been set, you will be notified
by a subpoena — a formal written order from the court to
appear. Often this will be followed up by a telephone call from
the Prosecutor, an Assistant Prosecutor or the Victim/Witness
Assistance Program.

You should be aware that a subpoena is an order of the court
and serious penalties can result from your failure to appear as
directed on that subpoena. Check your subpoena for the exact
time at which you should appear. If for any reason you are
unable to appear as the subpoena directs, you should immedi-
ately notify the Prosecuting Attorney's Office, or the VWAP.

Usually felony trials proceed as scheduled, but not aiways. For
instance, the defendant may sometimes plead guilty at the last
minute making the trial unnecessary. The defendant may ask
forand be granted a continuanca. Sometimesthe trialhasto ba
postponed a day or more because earlier cases being heard by
the court have taken longer than expected. When possible, the
Prosecuting Attornay's Office, or the VWAP, will notify you in
advance of such a postponement.

Although all of the witnesses for trial appear early in the day,
most must wait for a period of time to be called to the courtroom
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to give their testimony. Forthis reasonit is a good idea to bring
some reading material or handwork to occupy your waiting
time. You will most likely not be permitted to listen to the other
witnesses testify until after you have testified. You may not be
permitted to listen even then, depending on the nature of the
case.

After a witness has testified in court, {(s)he should not tell other
witnesses what was said during the testimony until after the
case is over. Thus, you should not ask other witnesses about
their testimony and you should not volunteer information about
your own.

8. SENTENCING . ..

In a criminal case, if the defendant is convicted or pleads guilty,
the judge will set a date for sentencing. The time between
conviction and sentence is most often used for the Probation
Office to prepare a pre-sentence report. At the time of sentenc-
ing the judge will consider both favorable and unfavorable facts
about the defendant before determining the appropriate sen-
tence to imposs.

The sentencing decision is made by the Judge alone. {S}hs has
a wide range of alternatives to consider and may place the
defendant on probation {which means the defendant is re-
ieased in the community under the supervision of the court for
a period of time), impose a fine, send the defendant to jail or to
the penitentiary, or formulate a sentence involving a combina-
tion of these sentencing alternatives.

The court will also consider requiring the defendant to make
restitution to victims who have suffered physical or financial
damage as a result of the crime. If you are a victim, the
Probation Office will contact you about preparing a victim-
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impact statement. You should cooperate fully with that office to
prepare the report. This report will give the judge information
regarding the personal impact the crime has had on you.

So that you may attend the sentence proceedings, you wili
receive notice of the sentencing hearing. If you wish, you will
have the opportunity to address the court about the impact of
the crime. You may discuss such an oral presentation with the
Prosecuting Attorney or Assistant if you have questions. Any
oral presentation by the victim is a right not a requirement.

* The Victim/Witnass Assistance Program (VWAP) is available
to you during any and all phases of this legal procedure. The
Ceoordinator, Sally Alford, is there to answer your questions,
and help in any way possible {financial, emotional, legal). In
most cases the VWAP will be attending nearly all phases of
the process described above to help keep you betterinformed
regarding your case. This program is solely for meeting the
needs of the victim, so please do not hesitate to call at any
time (291-7250).
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